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PLEADINGS

Monticello Property Group, LLC (hereinafter the applicant), seeks a special

exception (2019-0276-S) to allow an assisted living facility in an Rl-Residential

District on property with a street address of 2129 Moran Drive, Annapolis, MD

21401.

PUBLIC NOTIFICATION

The hearing notice was posted on the County's website in accordance with

the County Code. The file contains the certification of mailing to community

associations and interested persons. Each person designated in the application as

owning land that is located within 300 feet of the property was notified by mail,

sent to the address furnished with the application. Torben Agesen, the applicant's

engineer, testified that the property had been posted for more than 14 days prior to

the hearing which was confirmed by a letter indicating that the property was

posted on January 27, 2020 (Applicant's Exhibit 1). Therefore, I find and

conclude that the requirements of public notice have been satisfied.

FINDINGS

A hearing was held on February 11, 2020, in which the witnesses were

sworn and the following was presented with regard to the proposed relief

requested by the applicant.

The Property

The applicant owns the subject property, which has 150 feet of frontage on

the east side ofMoran Drive, 660 feet north of George Boiardi Lane, Annapolis.



It is identified as Lot 39 (Monticello subdivision) of Parcel 300 and Parcel 668 in

Block 14 on Tax Map 45 and is split-zoned Rl - Residential, OS - Open Space

and Wl - Industrial Park Districts. The majority of the proposed improvements

that are the subject of this special exception are located within the Rl district. The

property comprises of 45. 93 acres and is not located in the critical area. The

subject property is cun-ently undeveloped.

The Proposal

The applicant proposes to construct a 20-bed assisted living facility along

with 76 adult independent villas. The exact height of the facility is not specified

as the letter of explanation indicates a maximum height of four stories while the

site plan indicates a height of approximately 30 feet.

Anne Arundel County Code

§ 18-11-104 sets forth the specific special exception requirements for

assisted living facilities. Additionally, all special exceptions are subject to the

general standards contained in § 18-16-304 of the Zoning Ordinance.

The Evidence Submitted At The Hearing

Donnie Dyott, a zoning analyst with the Office of Planning and Zoning

(OPZ), presented the following findings:

. The applicant describes the project as a 20-bed stand-alone assisted living

facility surrounded by 76 independent living units, all of which will be under

common association. The principal assisted living structure will contain

individual assisted care units, common space for dining, recreation and other



services to support residents. The independent living units as shown on the site

plan are located on individual fee simple lots.

. The Health Department has no objection to the request as the property is

served by public water and sewer.

The Long Range Planning Division commented that the site is in the Low

Density Residential category, and the Natural Features category along a stream

on the 2009 General Development Plan (GDP) Land Use Map. The

Crownsville Small Area Plan (SAP) does not have recommendations that are

specific to this site; however, the SAP discusses the area's lower density

zoning as precluding townhouses and apartments (page 17), indicating an

intent for the Crownsville area not to have these types of residential units.

Hence, the proposal is not consistent with the SAP goals and

recommendations. The 2009 GDP does have recommendations that are

specific to this site; however, the Land Use Plan notes townhouses are typical

uses only for Residential Low-Medium and Medium Density Land Use

categories. Since the development is in the Low Density Residential Land Use

Class, the proposal is not consistent with the GDP. The site is in the Planned

Sewer Service category in the Annapolis Service Area and the Planned Water

Service category in the Broad Creek 210 Water Pressure Zone. The proposal is

consistent with the 2017 Water and Sewer Master Plan.

The Engineering Division commented that it does not have enough information

to make a favorable recommendation as the application could not adequately



be reviewed for adequacy of public facilities, stormwater management and

flood plain requirements.

. The Cultural Resources Division commented that parts of the proposed limits

of disturbance exhibit high potential for archaeological resources. Any

development on this property will need to comply with Anne Arundel County

Code, Article 17-6-502, in order to obtain site development plan or permit

approvals. A Phase I archaeological survey will be required due to the level of

proposed impact and its high potential. Part of the property was surveyed in

2004 by the Ottery Group. The applicant should refer their archaeological

consultant to the report, Phase I Archeological Identification Survey of the

Bestgate Village Subdivision Property, Anne Arundel County, Maryland, by

Tom Bodor of the Ottery Group (Maryland Historical Trust Call Number

AN471). The Areas of the proposed LOD that were not included in the 2004

survey should be surveyed by a professional archaeologist meeting S 01

standards.

. The Office of Transportation commented that there are existing queuing issues

at the intersection ofBestgate and Generals Highway that would likely be

exacerbated by this development. Without a traffic impact study, the Office of

Transportation is unable to comment on the impacts the development would

have on traffic and the level of service to the surrounding area.

. The Department of Public Works (Watershed Protection and Restoration

Program) commented that in 2013, the Severn Riverkeeper undertook a



$lmillon+ project to retrofit the stormwater facility at the Annapolis Bowling

Lanes and restore the stream and wetlands at the top of Cabin Branch, the non-

tidal tributary to Saltworks Creek. They undertook this work because their

sampling demonstrated that Saltworks Creek was among the most impaired of

the tributaries on the Severn, which is consistent with it being one of the most

historically urbanized watersheds in the Severn. The proposed work at

Monticello appears to call for a massive stream valley fill in order to cross the

stream, which would likely result in additional channelization and incision of

the stream through that reach and could potentially serve as a barrier to fish

passage. As a rule, the County's restoration approach is to try to restore the

full wetted perimeter of stream valley bottoms where that is feasible, and this

crossing approach would be contrary to that goal. The overall intensity of this

development and the addition of considerable additional impervious surface,

including the significant forest clearing is likely to have negative water quality

impacts on the health of Saltworks Creek, which has already been damaged by

the intense, historic commercial and industrial development on its southern

boundary. Overall, a site development plan that holds more closely to the

existing Rl zoning and pursues the number of units allowed under that

scenario, with critical natural resource areas netted out, would likely be much

more protective of Saltworks Creek. Additionally, any access to the property

that crosses the creek should ideally be in the form of a bridge that would not

negatively affect the creek's hydrology.



> With regard to the specific special exception requirements, OPZ finds that the

proposal does not meet all of the requirements listed in the Code. § 18-11-104

(3)(iv) requires that the developer shall demonstrate unified control of the

entire assisted living facility and the capability to provide for completion and

continuous operation and maintenance of the facility. The application includes

only a statement saying the facility will be surrounded by 76 attached

independent living units, all of which will be under common association. No

documentation or details have been provided showing how unified control,

continuous operation and maintenance will be achieved, and as such, OPZ

cannot find that this requirement has been met.

Additionally, the adult independent units as proposed meet the definition of a

townhouse dwelling, which is a structure that contains three or more dwelling

units side by side with a common wall. Townhouse dwellings are not listed as

a permitted use in the Rl district; therefore, the adult independent units as

shown are located in a dwelling type not permitted by Code.

Concerning the general special exception standards of § 18-16-304, it is the

opinion ofOPZ that the proposed assisted living facility may have adverse

impacts, above and beyond those inherently associated with the use due to the

presence of sensitive environmental features onsite. In order to access the

facility, the applicant has proposed a public road which will cross Saltworks

Creek, a perennial stream. The associated disturbance to Saltworks Creek

from construction of a public road that will be built to County Road Standards



has potential to cause adverse environmental impacts as indicated in the Public

Works comments. Given that these environmental impacts have not been

properly addressed, and that the proposal is not consistent with the GDP and

SAP, OPZ cannot make a determination that the use as proposed will not be

detrimental to the public health, safety and welfare. The applicant has not

provided evidence of public need for the use and contends the site is large

enough to fully comply with the Landscape Manual.

. Based upon the standards set forth under § 18-16-304 and § 18-11-104 of the

Code under which a special exception may be granted, OPZ recommends

denial of the special exception.

Testimony and Exhibits

The applicant was represented at the hearing by David A. Katz, Esquire,

who presented evidence through Torben Agesen of Dewberry Engineers, Inc., the

applicant's engineer, that the proposal met the requirements of § 18-11-104 and

§18-16-304. No variances are requested. The proposal is to construct 76

independent living units and a 20-bed assisted living facility on Lot 39 and Parcel

668, which the applicant intends to combine (the subject property). None of the

construction will take place in steep slopes.

The subject property (Lot 39 and Parcel 668) is shown on the following

aerial photograph. Lot 39 is shown in blue, surrounded by a yellow line, and is

connected by a narrow neck of land with the Monticello of Annapolis subdivision.

Parcel 668 is the gray area surrounded by a yellow line to the east of Lot 39.
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Bestgate Road is at the bottom of the above aerial photograph. The subdivision of

Monticello of Annapolis lies between Lot 39 and Bestgate Road. Parcel 668 is

bounded by Cabin Branch and Saltworks Creek streams on the north, east, and

south of Parcel 668.

Twenty-one witnesses testified in opposition to the proposal. Petitions

were submitted showing that over a thousand nearby property owners were also

opposed to the proposal. Witnesses from the nearby communities ofWoodlore,

Saltworks on the Severn, Epping Forest, Severn Grove, the Severn Riverkeeper,

and the Severn River Association testified that their communities had voted to

oppose the proposal, as did the community ofMonticello of Annapolis. In

addition, many residents of these communities testified individually as to their



concerns about the applicant's proposal to construct an assisted living facility on
the site.

Daniel J. Mellin, Esquire, of the law firm ofHillman, Brown and Darrow,

P.A., represented the Monticello Homeowners Association, Inc., which is the

homeowner's association for the Monticello of Annapolis subdivision. ' The

subdivision consists of 39 lots. Lot 39 is one of the two parcels that the applicant

wishes to develop.

Residents ofMonticello of Annapolis testified that access to the site will be

through their community and down Moran Drive, a narrow two-lane street. The

community is zoned R5-Residential and the homes in Monticello of Annapolis are

built close to the roadways which they abut. At the present time, the community is

a series of dead-end roads that end at the forest that covers the Saltworks Creek

watershed behind Monticello. The witnesses were concerned about the

environmental health of the watershed. They also thought that the number of

dwelling units on the site should be limited to the allowable density for Rl homes

and that the proposal to build 76 independent living units was a ruse to get around

those limitations.

There was no other testimony taken or exhibits received in the matter. The

Hearing Officer visited the property but did so alone.

.

Mr, Memn. raised an interesting question as to whether the applicant needs his clients to agree to combine
Parcel 668 with Lot 39, a question that does not need to, nor, indeed, cannot be answered in this
administrative decision. The assumption, for now, is that the applicant will be able to combine Lot 39 and
Parcel 668 to create one developable lot as shown on County Exhibit 2.



DECISION

The property is unique. The following aerial photographs display various

aspects of the property, such as its environmental features and its proximity to

other communities and to County roads. (Lot 39 is bounded by a yellow line;

Parcel 668 is to the right of Lot 39). The magenta lines are slopes of 15% or more

(steep slopes).

The following aerial photograph shows Lot 39 and Parcel 668 in relation to

the streams that flow into the tidal waters of Saltworks Creek. The bright yellow

and green areas are the critical area. The tan areas are the 25-foot buffers to non-

critical area wetlands.
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The nearby communities that surround the subject property are Monticello

of Annapolis to the south, Woodlore to the northwest. Saltworks on the Severn to

the north, Epping Forest to the north-northeast, and Severn Grove to the northeast.

Layering the above photographs in one's mind, it is not difficult to

conclude that the property the applicant wants to develop is located in an

environmentally sensitive area. Steep slopes dominate the property and its

neighbors (although the applicant asserted that no steep slopes would be

disturbed). Perennial streams encircle the property on three sides. A bridge of

some nature will have to be built across Cabin Branch to allow access to the

property from the narrow neck of land that connects Lot 39 to Moran Drive.

Whether the property can obtain access to the rest ofMonticello and be

developed in an environmentally sensitive way that does not damage the

Saltworks Creek watershed, given the millions of dollars that have been spent

recently to mitigate the damage that has been done to these watercourses

upstream, is a question that cannot be answered now. But answering that question

is unnecessary because an examination of the special exception requirements

shows that the application must be denied.

Special Exceptions

A special exception is a use that the legislative body recognizes as

compatible with permitted uses, subject to a public hearing to show compliance

with the underlying standards. Schultz v. Pritts, 291 Md. 1, 432 A.2d 1319

12



(1981); Peoples Council for Baltimore County. etal v. Lovola Collese in

Maryland, 406 Md. 54, 956 A. 2d 166 (2008). "A permitted use in a given

[zoning] zone is permitted as of right within the zone, without regard to any

potential or actual adverse effect that the use will have on neighboring properties.

A special exception, by contrast, is merely deemed prima facie compatible in a

given zone. The special exception requires a case-by-case evaluation by an

administrative zoning body or officer according to legislatively-defmed standards.

That case-by-case evaluation is what enables special exception uses to achieve

some flexibility in an otherwise semi-rigid comprehensive legislative zoning

scheme. " People's Counsel, 406 Md. at 19, 956 A.2d at 176.

An assisted living facility is permitted as a special exception in an Rl

district, provided that it complies with the provisions found in § 18-11-104. In

addition, the application must meet the requirements of § 18-16-304, which

applies to all special exceptions.

The zoning of Lot 39, Parcel 668, and the surrounding area, including

Monticello of Annapolis, is shown by the following map:

13
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Small portions of the property the applicant wants to develop are in the Open

Space (OS) district but the applicant has stated that it has no plans to develop any

property in the OS district.

The Code provides that an assisted living facility must comply with all of

the provisions of § 18-11-104. The evidence shows that the application meets the

specific provisions of § 18-11-104. However, for reasons stated below, the

application does not meet all of the general requirements of § 18-16-304.

§ 18-16-304(a) provides that a "special exception use may be granted only

if the Administrative Hearing Officer makes each of the following affirmative

findings. [Ten different required affirmative findings are listed. ] I find that the

application does not comply with a number of the requirements of § 18-16-304(a):

14



(1) The use will not be detrimental to the public health, safety, or welfare;

Putting to one side the impacts from environmental degradation that may

occur to the residential communities surrounding the proposed facility if the

facility is built, I find that the use will be detrimental to the health, safety, and

welfare of those members of the public who live nearby, and specifically residents

ofMonticello of Annapolis. Over 250 parking spaces are required for the facility.

This means that as many as 250 cars, and possibly many more if residents make

multiple trips to and from the facility, will be transiting Moran Drive through

Monticello of Annapolis to access Bestgate Road. Although the applicant

acknowledges that this number includes visitors, employees, visits by companies

providing food to the facility and repairing equipment at the facility, traffic to and

from the facility will be significant. In addition, there is no doubt that there will

be frequent ambulance trips through Monticello of Annapolis as the residents of

the facility age and die.

(2) The location, nature, and height of each building, wall, and fence, the

nature and extent of landscaping on the site, and the location, size, nature, and

intensity of each phase of the use and its access roads will be compatible with the

appropriate and orderly development of the district in which it is located;

I find that the size of the proposed operation in this location is not

compatible with the appropriate and orderly development of the district in which it

is located. The use is commercial in nature and not compatible with the

surrounding residentially zoned and developed properties, nor the environmentally

15



sensitive area in which the applicant wants to build the facility. The access road

through the Monticello of Annapolis subdivision will not be compatible with the

uses now in existence in that subdivision.

(3) Operations related to the use will be no more objectionable with regard

to noise, fumes, vibration, or light to nearby properties than operations in other

uses allowed under this article;

As noted above, the noise, light, and traffic will be considerably more than

what is expected in many other operations allowed in the Rl district. A fire house

would generate traffic from its operations, but not from visitors. A church would

not be holding services 24/7. Animal hospitals may have barking dogs at times

but not the sound impact that the proposed facility would have on the surrounding

neighborhoods.

(4) The use at the location proposed will not have any adverse effects

above and beyond those inherently associated with the use irrespective of its

location within the zoning district;

The application fails to meet the requirements of subsection (4) because, for

reasons stated elsewhere in this decision, the proposed use will have adverse

effects on neighboring properties that it would not have if the proposed facility

were placed in differently zoned and/or differently developed areas of the County.

(5) The proposed use will not conflict with an existing or programmed

public facility, public service, school, or road;

The evidence shows that the application meets this requirement.

16



(6) The proposed use has the written recommendations and comments of

the Health Department and the Office of Planning and Zoning;

The proposed use has the written recommendations and comments of the

Health Department and the Office of Planning and Zoning.

(7) The proposed use is consistent ̂ vith the County General Development
Plan;

The proposed use is not consistent with the GDP. The subject property is

zoned Rl-Residential. Nearby properties are zoned R5-Residential (Monticello of

Annapolis) and Industrial (Wl and W3). Open Space surrounds the subject

property and cuts across access from Monticello of Annapolis.

17



The proximity of a parcel of land to different zoning does not affect the

zoning of the property being considered. Thus, the proximity of industrial zoning

to the southwest does not blur or bleed off the residential zoning of the subject

property. It remains Rl. The same is true for the Monticello of Annapolis

community. Its R5 zoning does not weaken the Rl zoning of the subject property.

The County zoned this area north ofBestgate Road for a reason.

Development was to be concentrated in the Parole Town Growth area, which is

shown on the following map:
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The red area surrounding the intersection of Route 2 and Route 50 includes the

industrial area to the southwest of the subject property shown on the zoning map at

the bottom of page 17 of this decision. This is where commercial and industrial

type development is encouraged. It is supposed to stop there. It is not supposed to

be allowed to push into neighboring districts, including the subject property.

Rl zoning is classified in the GDP at page 116 as "Low Density":

Table 7-1 Description of Land Use Plan Categories
Land Use Plan Categories
Rural

Residential tow Density
Residential Low-Kedium Deniity

Residential Medium Density

Residential High Density

Typical Uses jate
Agricultural uses and single family detached
homes.

Single family detached homes.
Single family detached homes. (Townhouse
and duplex unia may be allowed as Special
Exception or Conditional uses.)
Single family detached, duplex, townhouse, and
mulufamily dwellings.

Generally multifamily dwellings.

Corresponding Zoning Categories
RA. RLD

RI. R2

R2, R5

R5, RIO

RIS, R22

R5 zoning is classified as "Low-Medium Density."

Townhouses are not allowed in Rl districts. The Protestants contend that

the independent living units proposed by the applicant are townhouses in disguise

and are, therefore, not allowed. They may be right, but a decision on this point is

not necessary to conclude that the applicant's proposal is not consistent with the

General Development Plan, even before considering how the GDP places great

stress on protecting the environment, as shown by the following list of policies the

GDP wants government and citizens to follow:

19



e*tf^»r .7AA -a^ n*^^

Tabhi7-J Gmi-ral Dswhpment Hon Polities
lw°«<«
fmWi incmlwi in<l Krugfttn i^itewu » wtwif
and »rm«(i lihlarit rtHEvalian.

i3

C>«^ mtt aii'.riuil IM fan! twi mar nda-SN
LEujllai! . all yMx iiwr iwiiu OTB.
htou uBiau Indi from tnriu ii?(j( ipB in oinittvWt,

|ud apt niiuOBBi . (11 Smn ti»», Iwst liw,
I napi thy Iwu, mi Bddkin OHk nnrttfc

Cmninnmo iind liy onan ny spa« n apoc
I pmkltm sis riiNdt »« ptHid n (tx ftaud imr Smia |
[aiigKT »»<rt it a haiiUt o uaN prttt i«wr » N|
install (nnaw^ iniaNBt vpam.

llxunsiia of fMk ww u trtrm prEi'tm MyE< mu

1'iillwit ciiaatirul jBdtcitir in iBt» hr dagmj dit 1
j bn< fct Pin Br lti( aimj . llicit »na.
Idiint tin ptSEt iiticam in nonpam ymm |I»KIN
Intft atmdk.

Pnnide ifnimmr mm^HKni »lim it vnMf (MS iin
smtmi inmnp -wrin .«(*»*, (» ynndng jt
nvaa iBta bulhi a » maB «f mlwiaj inmnnr |
runnff mf«a ari iniirmii «gar (rito_
flmmn (haitaa n flot^aii iN »t^ ritpts.
[Brinui uarttiliri poBiy i« «« nK hsi of mthiifc »< ]
jam hr an vms pin tf «ntlia»< seas.
nininia te iltnin nl uiSbs&w » IX SrttnisiN
ud Btwtopmw tigB tajBU iidan laniin ams »i|
imfund.
isuiliih a iaSmmmcM waKrt »f ffWKOi wrthrta |
ud <jia ipin in tcmrtaiioe witi D|( Gftmy nasnr i
nu.

insun nuaw |»aucljm if MKJU mituds, dtugaari
fliilih ntipt anil nlttf lunral ni»wi< »nB 1 KB

leasnvsi v nnnri ust, . twn amr! ». ana
togiaud to F»»<|I.
BiKimgt innmpmblt la< »IB *a muU »tn hali,a!<
iflm, NI ar »«lu!Nt m< pmn anmteht inpara tf|
nnnnraait mrtiplt inurm in u mi
in* taifi riinlanal uiu »( attNr iinist-smtfn 1^
sis in anas aysti a t^h l«»tl! d ncist, al «»|
inorawi ̂ clU)B|ues is ndEtu iidss aspACE a aixipatite
'ris-

nna nitml maww frr impm, if .ast »l gnid
"ni"E. _ j

arptKfintku
I

I

>

I

I

I

I

«

x

I

I

I

^t-igl^JiNNflli Inir
I

I

I

I

I

t

I

I

I

I

I

I

I

I

I

I

I

I

I

»

I

I

il

I

I

I

I

I

I

Pfy 1ST

The applicant's proposal would seriously affect streams and stream buffers in the

Cabin Branch/Saltworks Creek area if it were built.

(8) The applicant has presented sufficient evidence of public need for the

use;

The evidence supporting a finding of public need may be debatable but,

given that the application fails on other requirements, it is irrelevant.
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(9) The applicant has presented sufficient evidence that the use will meet

and be able to maintain adherence to the criteria for the specific use;

The evidence supports a finding that the use will meet and be able to

maintain adherence to the criteria for the specific use.

(10) The application will conform to the critical area criteria for sites

located in the critical area; and

The property is not in the critical area.

(11) The administrative site plan demonstrates the applicant 's ability to

comply with the requirements of the Landscape Manual.

The administrative site plan demonstrates that the applicant will be able to

comply with the requirements of the Landscape Manual. For all the above

reasons, the application will be denied. As more than one witness put it, if there is

a need for more assisted living and independent dwelling units in Anne Arundel

County, why build them in the Saltworks Creek watershed when they could be

easily built in other commercial and industrial areas away from the resources we

are trying to protect.

ORDER

PURSUANT to the application ofMonticello Property Group, LLC,

petitioning for a special exception to allow an assisted living facility in an Rl-

Residential District on property with a street address of 2129 Moran Drive,

Annapolis, and
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PURSUANT to the notice, posting of the property, and public hearing and

in accordance with the provisions of law, it is this 27th day of February, 2020,

ORDERED, by the Administrative Hearing Officer ofAnne Arundel

County that the application is hereby denied.

faring Officer

NOTICE TO APPLICANT

Any person, firm, corporation, or governmental agency having an interest
in this Decision and aggrieved thereby may file a Notice of Appeal with the
County Board of Appeals within thirty (30) days from the date of this Decision.

If this case is not appealed, exhibits must be claimed within 60 days of the
date of this Order, otherwise they will be discarded.

22


